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Note to Social Security Committee 

Social Security Bill: General Approach 

The social security Bill is currently being drafted. The purpose of this paper is to give Members a 

sense of the approach the Government is taking to the work. 

Designing for clarity and accessibility 

At the heart of the Scottish Government’s approach is a desire to make the legislation as clear and 

accessible as possible. Partly because of the way it has evolved over time, clear and accessible are 

not adjectives often applied to UK social security legislation. In a 2008 case about Discretionary 

Housing Payments, an appeal court judge remarked that: 

“… the appellant cannot be criticised for either ignorance or incomprehension of the 

statutory regime … it remains an apparently non-eradicable blemish on our operation of the 

rule of law that the poorest and most disadvantaged in our society remain subject to 

regulations which are complex, obscure and, to many, simply incomprehensible.” 

Freestanding legislation 

We have an opportunity to start with a blank page for the types of social security powers being 

transferred. Rather than amend the existing UK legislation, which would add to it yet another layer 

of complexity, the Scottish social security Bill will stand on its own. 

General outline of Bill 

The first thing the Bill will do is embed in legislation the principles of the Scottish social security 

system, including a commitment to a human-rights based approach. It will require the production of 

a charter which is informed by the principles. And it will require the Government to report to the 

Parliament on their delivery against the charter. The Bill will also set out the basic machinery 

through which the Government will provide social security dealing with everything from applications 

through to appeals. 

The Bill will then define the types of social security assistance which the Government will give (e.g. 

assistance for people with disabilities, carers, maternity and funeral expenses, heating costs and so 

forth). This part of the Bill will give a brief description of each of type of assistance, and confer 

powers on the Government to set out the rules for eligibility and entitlement in subordinate 

legislation. 

The split between primary and subordinate legislation 

Putting the detailed rules in subordinate legislation is key to the Government’s approach to making 

the legislation accessible. These rules will have to change from time to time to reflect changes in 

economic and social conditions. The Government is committed to continuously improving the 

delivery of social security and to do so with, rather than for, the people receiving assistance. Putting 

the rules entirely in primary legislation would impair their responsiveness to circumstances. 
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In UK legislation, a hybrid approach has been taken in some cases. This means the rules are partly in 

primary legislation, but that primary legislation needs to be read alongside further rules in 

subordinate legislation. In the Scottish Government’s view - this approach is one of the factors which 

makes UK social security legislation difficult to follow. Accompanying this note is a diagram which 

uses Carer’s Allowance legislation to illustrate the problem. 

The Government’s view is that the clearest approach to setting out the rules relevant to a particular 

type of assistance is to put the rules together in a single piece of subordinate legislation. As the rules 

change over time, the regulations can be consolidated so that an up to date version of the text can 

be presented. 

Parliamentary control 

The Government has considered carefully how the advantages of putting the rules in subordinate 

legislation can be realised. Its view is that taking this approach should improve Parliament’s ability to 

scrutinise executive action and, furthermore, that this can be done without reducing Parliament’s 

ability to determine the rules during the passage of the Bill. The Government proposes to have a 

schedule linked to each power to make subordinate legislation. The schedule will set out what any 

subordinate legislation made under the power may, must or must not contain.  

What this means is that, if a Member wants there to be a particular, specific criterion for carer’s 

assistance,  then the Member could seek to amend the schedule to say that any regulations setting 

the eligibility rules for carer’s assistance must include that specific criterion. 

The alternative would be for the Member to seek to amend the Bill, so that the criterion appears 

there. The upshot of this would be that that one eligibility rule would be on the face of the Bill, the 

others would be in regulations, and readers would need to know to look at both to work out who is 

eligible for carer’s assistance. This is the outcome the Government is keen to avoid.  

 



70 Invalid care allowance 

(1) A person shall be entitled to a carer’s allowance for any day on which he is engaged in caring for a 

severely disabled person if— 

(a) he is regularly and substantially engaged in caring for that person; 

(b) he is not gainfully employed; and 

(c) the severely disabled person is either such relative of his as may be prescribed or a person of any 

such other description as may be prescribed. 

(1A) A person who was entitled to an allowance under this section immediately before the death of the severely 

disabled person referred to in subsection (1) shall continue to be entitled to it, even though he is no longer 

engaged in caring for a severely disabled person (and the requirements of subsection (1)(a) and (c) are not 

satisfied, until— 

(a) at the end of the week in which he ceases to satisfy any other requirement as to entitlement to the 

allowance; or 

(b) the expiry of the period of eight weeks beginning with the Saturday following the death (or 

beginning with the date of death if the death occurred on Sunday), 

whichever occurs first. 

(2) In this section, “severely disabled person” means a person in respect of whom there is payable either an 

attendance allowance or a disability living allowance by virtue of entitlement to the care component at the 

highest or middle rate or personal independence payment by virtue of entitlement to the daily living 

component at the standard or enhanced rate or armed forces independency payment  under the Armed 

Forces and Reserve Forces (Compensation Scheme) Order 2011 (S.I. 2011/517) or such other payment 

out of public funds on account of his need for attendance as may be prescribed. 

(3) A person shall not be entitled to an allowance under this section if he is under the age of 16 or receiving 

full-time education. 

(4) A person shall not be entitled to an allowance under this section unless he satisfies prescribed conditions 

as to residence or presence in Great Britain. 

(4A) A person to whom either Regulation (EC) No 1408/71 or Regulation (EC) No 883/2004 applies shall not 

be entitled to an allowance under section. 

(5) ... 

(6) ... 

(7) No person shall be entitled for the same day to more than one allowance under this section; and where, 

apart from this subsection, two or more persons would have a relevant entitlement for the same day in 

respect of the same severely disabled person, one of them only shall have that entitlement and that shall be 

such one of them— 

(a) as they may jointly elect in the prescribed manner, or 

(b) as may, in default of such an election, be determined by the Secretary of State in his discretion. 

(7A) For the purposes of subsection (7) a person has a “relevant entitlement” if— 

(a) the person is entitled to a carer’s allowance, or 

(b) the person is entitled under section 12 of the Welfare Reform Act 2012 to the inclusion in an 

award of universal credit of an amount in respect of the fact that the person has regular and 

substantial caring responsibilities for a severely disabled person. 

(8) Regulations may prescribe the circumstances in which a person is or is not to be treated for the purposes 

of this section as engaged, or regularly and substantially engaged, in caring for a severely disabled person, 

as gainfully employed or as receiving full-time education. 

(9) A carer’s allowance shall be payable at the weekly rate specified in Schedule 4, Part III, paragraph 4. 

(10) ... 

subsections (5) & (6) repealed by S.I. 2002/1457 

subsection (1A) inserted 

by S.I. 2002/1457 

subsection (4A) inserted by 

S.I. 2011/2426 

subsection (7) 

amended, and 

subsection (7A) 

inserted, by S.I. 

2015/1754 

subsection (10) repealed by S.I. 1994/2556 

‘regularly and substantially 

engaged’ is defined by the 

principal Regulations, 

regulation 4 (as amended by 

S.I. 1993/1851) 

‘gainfully employed’ is defined 

in the principal Regulations, 

regulation 8 (as amended by 

S.I.s 1978/1698, 1995/2935, 

1996/2744,  2000/2497 &  

2015/162. 

the other description prescribed 

(which is anybody at all) is prescribed 

in the principal Regulations, regulation 

6 (as amended by S.I.s 1981/655,  

1996/2744, 2002/2497) 

the other types of payment 

referred to are prescribed in 

the principal Regulations, 

regulation 3 (as amended by 

S.I.s 1996/2744 & 2002/2497) 
‘full-time education’ is defined 

by the principal Regulations, 

regulation 5 (as amended by 

S.I.s 1992/470 & 1996/2744) 
the conditions are prescribed in 

the principal Regulations, 

regulation 9 (as amended by 

S.I.s 1996/2744, 2000/636, 

2002/2497, 2013/388, 

2013/389 & 2013/591), which 

is subject to regulations 9A and 

9B (inserted by S.I. 2013/389) 

the manner is prescribed in the 

principal Regulations, 

regulation 7 (as amended by 

S.I. 1996/2744, 2002/2497 & 

2015/1754) 

subsection (2) amended by 

S.I.s 2013/388 & 2013/796 

Not mentioned on the face of 

section 70 is the fact that entitlement 

to carer’s allowance is also contingent 

on making a valid application (see 

section 1 of the Social Security 

Administration Act 1992, which has to 

be read alongside S.I. 1987/1968 and 

regulation 2A of the principal 

Regulations, all as variously amended). 

 

Also not mentioned on the face of 

section 70 are the alternative bases for 

entitlement to carer’s allowance 

provided by regulations 10A and 11A of 

the principal Regulations (which were 

inserted by S.I. 1994/2556 and are 

amended by S.I. 2002/2497) 

“Principal Regulations” means the Social 

Security (Invalid Care Allowance) Regulations 

1976 (S.I. 1976/409) 
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